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Attachment 4 Summary of Urban Design Advice  

The following is a summary of the Urban Design from Global South Pty Ltd dated 
June 2020 as it relates to the proposed amendments: 

Building Layout 

The general ‘perimeter’ layout of buildings is appropriate as it supports definition of the 
frontages and public realm interfaces, while creating useable open space between the 
buildings. 

Building Setbacks 

The provision of significant setbacks from Ground Floor Level to Bell Street is 
considered appropriate and desirable. The significant front setbacks to Linden Avenue 
closer to Bell Street also provide opportunities for increased pedestrian space and 
landscape buffering to the traffic impacts from Bell Street, for commercial and 
residential uses. Landscaped setbacks will contribute to a contextual response. 

Building 3 is set back 5.365m from the southern boundary interface to the 4 
townhouses at 43 Linden Avenue (to the outside edge of the balcony planters). The 
proposal utilises 1.7m high privacy screens to three ground floor dwellings, with the 
other three south-facing apartments set further back behind large balconies. This 
Ground Floor frontage continues through Levels 1 and 2. The south portion of the 
building is 6-7 levels in height with the two uppermost levels (Levels 5-6) set back 
approximately 14.3m from the southern boundary (to the wall line), and 9.6m to the 
balcony edge at Level 5.  

The building profile is appropriately recessive in relation to the residential interface. 

Some of the south-facing balcony spaces (and internal spaces, by extension) are 
significantly compromised in terms of amenity because of the need for high privacy 
screens or planters, coupled with narrow balcony depths (see Section 1.1: Ground 
Level and Level 1; and Section 1.3: Level 1). Modifications are required – south facing 
balconies should not be further enclosed by high edge screens. 

Urban Design Recommendation 1:  

That the interface be modified so balconies do not require high privacy screens 
or planters to restrict outlook. 

Building Spacing 

The gap between Building 1 and the extension of Building 3 is relatively tight at 
approximately 6m - 6.5m, particularly affecting the amenity of Apartments 314B, 414B, 
514B, 614B, 714B and 811B. 

Urban Design Recommendation 2:  

That the separation between Buildings 1 and 2 at the centre of the site be 
increased to at least 9m, to improve residential amenity and enhance the sense 
of openness within the site. 

Eastern Courtyard 
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The eastern courtyard is interfaced by proposed 6-storey built form to the south 
(approx. 18m high), and 15-storey built form to the north (approx. 45m high). The 
shadow diagrams show that this space is fully in shadow at the equinox before 2pm, 
with some solar access to its southern areas by 3pm. It would be fully overshadowed 
in winter throughout the day. This space will have limited usage value for residents 
because of its limited width, very deep proportions and restricted solar access. The 
northern building is likely to feel quite overbearing at some 45m tall, relative to the 15m 
wide space. However, this space is a result of spacing between buildings and may 
provide some outlook value to residents. 

Urban Design Recommendation 3:  

This space should be designed for amenity without solar access, to encourage 
some level of usage. 

Based on the assessment undertaken, the built form siting of the proposal is generally 
supported, with some recommendations for enhancement. 

Land Use 

The allocation of non-residential uses at the lower levels facing Bell Street is 
appropriate. The food and drink premises proposed at the Bell Street corner is 
appropriate in supporting its visibility and utilising the side street for more amenable 
dining. 

The location is appropriate for higher-density residential development, because of its 
Activity Centre location and proximity to various facilities and services. Residential 
development along the Bell Street corridor should however ameliorate amenity impacts 
associated with the traffic corridor location. These impacts are otherwise likely to be 
detrimental to internal amenity. 

The proposed communal facilities for residents are appropriate and useful for 
residents, and their location along the harsh Bell Street interface is also appropriate. 
They will contribute to activation of the streetscape environment through visible 
activities and some public access, while avoiding direct residential interfaces to Bell 
Street. 

Urban Design Recommendation 4:  

The proposal would benefit from one or more rooftop communal open spaces, 
potentially coupled with communal kitchen and lounge areas, to provide: 

Options for entertaining for residents; 
Enhanced solar access relative to the ground floor courtyards; 
Additional open space which is more removed from the traffic impacts on 

Bell Street; and 
Access to expansive views 

Building Height 

The key consideration is the scale of the Building 3 form in the north-east part of the 
site, which extends to 15 levels. The Bell Street streetscape elevation (TP24) 
illustrates that: 
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The proposed height of the lift overrun aligns with the uppermost roof height of 
the approved neighbouring development at 87-131 Bell Street, west of the site, 
even though the subject site is higher topographically than that site (by in the 
order of 2- 3 floor levels); 

The proposed height of the lift overrun is in the order of 3-4 floor levels lower 
than the top of the building at 442 Heidelberg Road (Ivanhoe Apartments), east 
of the site; 

The lower proposed form, or the western part of the site is generally aligned 
with the mid-rise forms approved to the west. 

Based on the above, the height appears to be generally in accordance with the 
emerging local built form along Bell Street.  The locality is one of big scale – roadway 
widths, infrastructure, built form, institutions such as the hospital, and it is reasonable 
to expect new development of significant scale. 

It is an appropriate location for mid-rise development which exceeds the DDO5 
controls, rather than high-rise built form. The proposal constitutes a mid-rise 
development, albeit with a taller ‘marker’ form in the north-east part of the site, that 
part of the development which reaches 15 levels being relatively small. 

Building heights are considered acceptable. 

Upper Level Setbacks - Bell Street 

Although DDO5 calls for a much more recessive, tapered or stepping form, with a 3-
storey frontage wall, the width of Bell Street and other contextual factors support a 
more substantial and direct built form edge. The proposed setback profiles to Bell 
street are acceptable.  

Upper Level Setbacks – Linden Avenue 

The built form to Linden Avenue extends to 6-storeys (with uppermost levels set back), 
while there are also setbacks to the tower form at Bell Street (from Level 5), in addition 
to the overall ground floor setbacks. 

This interface is acceptable, noting that the taller form is separated from the existing 
houses across Linden Avenue by the fenced ‘break’ in the street. 

Public Realm Interfaces 

The location of communal, non-residential spaces at the lower levels of the Bell Street 
frontage is supported. It is also appropriate to have ground floor dwellings facing 
Linden Avenue. 

The severe noise impacts and potential air quality and vibration impacts from Bell 
street present a significant challenge for the amenity of upper level apartments.  The 
Bell Street facades so not appear to incorporate solar shading for internal spaces 
(except from balconies above, to balconies and living spaces below, in some 
locations), or acoustic buffering to balconies such as ‘winter garden’ operable glass 
screens. 

Urban Design Recommendation 5:  
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There should be a more protective façade design for the north-facing units 
fronting Bell Street. Appropriate solar shading and acoustic screening 
should be included to make outdoor spaces more useable. 

Overshadowing – Building 3 

The proposed development significantly overshadows the private open spaces of the 
adjoining four (4) double-storey units at 43 Linden Avenue, between 9am and 12noon. 
It would be preferable if solar access were retained from at least 11am through a more 
recessive building form. 

Architectural Expression - Bell Street (East) 

As appropriate for a development of this scale, the proposal is designed as a 
composition of distinct elements, with distinct facade treatments and clear divisions 
between them. This effectively breaks down the overall building mass across the 
frontage into discrete elements. The expression to the Bell Street frontage is rectilinear 
and robust but reflects an appropriate level of design consideration and resolution. 

Urban Design Recommendation 6:  

The junction between the glazing at the top of the expressed podium and 
the bottom of the dark upper level form, at the Bell Street frontage, appears 
unresolved and awkward as the heavy tower form is resting on glass. It 
would be preferable for the horizonal banding to continue at this level, with 
a discrete transition level, as occurs at the Linden Avenue frontage. 

Architectural Expression – Linden Avenue (street interface) 

This lower-scale frontage and horizontal expression is appropriate to the side street 
interface close to Bell Street, while the vertical balcony recesses create a finer-grain 
expression at Linden Avenue. There is a distinct transition down in height at the 
southern end of this frontage, which ‘turns the corner’ into a terraced expression to the 
rear interface. This approach is supported. 

Architectural Expression – solar shading 

Upper west-facing levels of the tower form in Building 3 contain extensive unshaded 
glass which will be subject to solar impacts from the north and west.  

Urban Design Recommendation 7:  

Good design practice should incorporate demonstrated responses to these 
clear site factors and likely amenity impacts. 

Architectural Expression – Linden Avenue (residential interface) 

The south elevation comprises continuation of the horizonal bands of striped or ridged 
concrete, but with subtle variations in heights of these edge planters, and two vertical 
breaks. The proposed balcony-edge planters fronting Linden Avenue and the southern 
interface provide greening and visual softening of the facades, but the landscape 
design and maintenance strategy must ensure these are maintained and durable. The 
use of mirrored film on windows (GL06) on upper level, south-facing windows to 
Building 3 (Linden Avenue side of South Elevation) is questioned. 
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The architectural expression of the proposal is generally supported. 

Conclusion 

The proposed development at 37-63 Bell Street, Ivanhoe builds upon the existing 
approval for the site, which is already under construction, in response to a changing 
context of higher built form and recent approvals nearby. 

Overall, the proposal is considered acceptable from an urban design perspective, 
subject to several recommendations for design refinements. 
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Attachment 5 Consideration of Threshold Issues -VCAT Caselaw  

Amending a Permit following successful mediation 

The issue of a planning permit being amended following a successful mediation was 
considered by VCAT in 478 St Kilda Road Land Pty Ltd v Port Phillip CC (Red Dot) [2016] 
VCAT 445 (‘478 St Kilda Road’). 

In 478 St Kilda Road an application pursuant to s87A of the Act was before the Tribunal 
seeking an amendment to a permit that was issued by consent following a successful 
mediation. At issue was whether it was possible to approve an amendment that sought to 
‘win back something that was foregone at mediation’. 

 The Tribunal had regard to principles established in the earlier cases of The King David 
School v Stonnington CC & Ors (includes Summary) (Red Dot) [2011] VCAT 520 and 
Marone Pty Ltd Joint Venture v Glen Eira CC and Ors [2011] VCAT 1650. In 478 St Kilda 
Road the mediated outcome was considered by all parties to be highly relevant.  The parties’ 
positions differed about the weight to be given to the mediated agreement, the relevance or 
importance of a new land owner, and the extent to which the amendments represented a 
material, substantial and/or unreasonable departure from the approval and sought to win 
back conceded or foregone development aspirations. The Tribunal found that (as 
summarised): 

The King David and Marone decisions concur that:  

A degree of caution should be exercised in making “substantive changes to 
permit conditions” upon which a permit was predicated (including by 
mediation/consent orders).    

 “Good and sound reason” or “sound justification”, including a change of 
circumstance, are relevant to a decision that would depart from a mediated 
outcome at least in the immediate period following the original Tribunal decision 
(or mediated outcome).   

The “principles” or matters that formed the basis of consideration in Marone should 
not be taken out of context and/or overly simplified.  They should not be applied as if 
any mediated solution must override, and therefore prevent, an amendment 
requested under section 87A without proper consideration of what is different and 
what the planning outcome will be.   

In the decision of Teperman v Boroondara CC [2016] VCAT 180, the Tribunal found 
amendments to a permit, issued after successful Tribunal mediation, had no 
unreasonable amenity impacts. The amendments being pursued were under s72 of 
the Act rather than s87A, but the Tribunal found that was not a critical point with 
respect to the fact that the amendments related to a permit that was issued after 
successful mediation.   

Agreements reached at mediation and compulsory conferences about planning 
disputes need to be understood in the context that circumstances can and do 
change. It is important that the opportunity to respond to changes is available subject 
to consideration of the merits and impacts of the changes.   

A change in ownership cannot be assumed to always be a sound reason or sufficient 
justification to amend a permit. Each reason for an amendment must be advanced 
and considered in light of all relevant facts and circumstances. 
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A Council’s position on the planning merits of an amendment proposal is a relevant 
change in circumstances.   

Finality cannot be achieved in relation to any site – whether in the planning process, 
while a building is being constructed, or even after a development is completed.  
There cannot be 100% finality for a number of reasons.  Planning permits are not 
required to be acted upon and the Act allows amendment applications to be made. 

Great caution is required with respect to changes that are requested shortly following 
mediation/compulsory conference that undermine an agreement.  

In absence of a Section 173 agreement under the Act that formalises an agreement, 
or another transparent legal mechanism, there is no basis in the Act or VCAT Act for 
such a consent agreement to carry overriding weight in perpetuity or to bind every 
new owner to an agreement they were not party to. 

Having regard to the above guiding principles it is relevant that four years have passed since 
the mediated outcome and that the ownership of the property has changed, with the new 
owners clearly not party to the 2016 mediation agreement. Along with the question of 
whether the proposal is transformative and whether the building can exceed 3 storeys and 
11 metres height within the GRZ, this leaves an assessment of the planning merits of the 
proposal as the remaining issue for determination (refer to body of report). 

Whether the amendments being requested to the approved development are substantive in 
the context of the overall building scale and intensity and are within the parameters set by 
the current Planning Scheme provisions and expected to be achieved in this location is 
considered in the body of the report.   

Is the proposal a Transformation of what has been approved? 

Section 73 of the Planning and Environment Act 1987 (‘the Act’) provides that Sections 47 to 
62 of the Act apply to an s72 application to the responsible authority to amend a permit as if 
the application were an application for a new permit i.e. the responsible authority must 
process the Application in the same manner as a fresh permit application. This process has 
been followed in assessing the amendment proposal. 

The distinction between an amendment application and the concept of transformation was 
considered in the VCAT decision of Alkero Development Pty Ltd v Stonnington CC (Red Dot) 
[2018] VCAT 1120 (‘Alkero’). In that case, the Tribunal had before it an amendment 
application that sought to amend a permit allowing the development of an aged care facility 
to a development comprising dwellings. The permit applicant relies on Alkero (as per the 
submitted legal advice provided to it by Best Hooper Solicitors) in advancing the position that 
the proposal is not transformative. 

In Alkero, the Tribunal in referring to previous decisions stated that the determination of this 
threshold issue is a question of fact that will depend on the facts and circumstances of each 
case. Among others, Alkero referred to the Tribunal’s decision in Coles Property Group 
Developments Limited v Boroondara CC where the proposed amendment removed all 
previously authorised residential components, a restaurant and office use, and converted 
seven individual shop tenancies into a single supermarket. The proposed built form was 
completely different in scale, design and typology, and multiple changes were sought to the 
original conditions. In the Coles case the proposal was found to be transformative. 

The following commentary in Alkero is considered relevant to the consideration of this 
proposal: 
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20 ‘In the present case, we acknowledge that no permission is or was required for use of the 
land for the purpose of an aged care facility or for dwellings. Nevertheless, what the 
permit allowed was development for a specific type of use, namely building and works for 
an aged care facility. The form and layout of the buildings were specifically designed for 
this use. The basis on which the right under the permit was granted to construct the 
buildings and works was: 

 because of the specific needs of a development for an aged care facility; and 

 because the State section of the planning scheme explicitly acknowledges that 
residential aged care facilities are different to dwellings in their purpose and 
function, and will have a different built form (including height, scale and mass). 

21 The Tribunal in Matthies explicitly took the view that the proposed height of the building, 
to the extent that it exceeded the discretionary controls then existing and contained in 
proposed amendment C155, was justified because of the proposed use of the 
development as an aged care facility. 

22 In our view, it is telling that the State section of the planning scheme deals separately 
with different sorts of housing form. Clause 16.01-1 recognises that housing that meets 
community needs will take different forms. The planning system must support the 
appropriate quantity, quality and type of housing, including the provision of aged care 
facilities, supported accommodation for people with disability, rooming houses, student 
accommodation and social housing, as well as more conventional housing 
developments. Clause 16.02-4 specifically deals with the design and location of 
residential aged care facilities and recognises that residential aged care facilities are 
different to dwellings in their purpose and function, and will have a different built form. 

23 We do not consider it is sufficient to say that because dwellings and residential aged 
care facilities will both provide housing for people (and consequently will both fall within 
the definition of accommodation and within the accommodation group in the nesting 
diagrams in clause 75.01 of the planning scheme), they should be treated as being for 
the same type of use for the purposes of considering an application under section 87A. 
Rather, as in Central Estate Properties Pty Ltd, where the Tribunal found that a 
retirement village was a different planning concept from a conventional multi-dwelling 
development, so we consider a residential aged care facility is a different planning 
concept from a conventional multi dwelling development. In our view, a proposal to 
convert a residential aged care facility to conventional dwellings would be a 
transformation of the use rather than an amendment or modification. It does not matter 
that both are as-of-right uses, which do not require a permit for use. The net outcome of 
the proposed changes to the permit in terms of the development permitted would result 
in this change of use. 

24 In our view, the issue of whether the proposed changes to the permit constitute an 
amendment or a transformation is not so much about the extent of change to an 
approved envelope (although the proposal is not confined to the approved envelope). 
Rather, it is the fact that the fundamental nature of the development approved by the 
permit is proposed to be changed. We find that in a town planning sense, the right to 
construct buildings and works for an aged care facility is fundamentally different to the 
right to construct buildings and works for a multi-dwelling development. In addition, we 
find that the appearance and layout of the proposed development are qualitatively 
different and the proposed car parking provisions are significantly increased. The 
differences in the appearance and layout of the development and the car parking 
provisions are a product of the change in the proposed purpose of the use.’ 

In contrast to a complete or total change of land use proposed in Alkero, the proposal 
remains a mixed-use building comprising dwellings, food and drink premises, restricted 
recreational facility (gymnasium). The land use amendments are confined to removing uses 
which required planning permission, with some of the original land uses remaining. The built 
form changes include alterations to reflect changes to the land use mix (additional 
dwellings), an increase in the height of Building 3 (not on the part of the land contained in the 
GRZ), decreasing the separation between buildings comprising the development, and other 
internal reconfigurations (including the car park). There are minimal changes proposed to 
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permit conditions and the built form is not considered to be completely different in scale, 
design and typology. 

In summary, the proposal is properly to be considered as an amendment to an existing 
permit and not a transformation.  

Maximum Building Height & Maximum Storeys in the GRZ 

In respect of the mandatory maximum building height considerations, the southeast corner of 
the site is within the GRZ (land formerly known as 45 Linden Avenue). The proposed 
amendments seek to alter the rear profile of Building 3 on the GRZ1 land (to the south-east 
form) at the interface with four townhouses at 43 Linden Avenue, resulting in both increased 
and decreased setbacks for this elevation when compared with the endorsed plans. 
Relevantly, the current proposal exceeds 11 metres and 3 storeys in height on the GRZ 
land, however the approved development also exceeds 11 metres and 3 storeys in this 
location and no additional increase in height is being sought (to the extent of the GRZ land). 
This situation poses the question: Is there an accrued right under the permit that allows 
Council to consider this built form element of the proposal which would otherwise be 
prohibited? 

In answering the above question in the affirmative, the permit applicant relies on the legal 
opinion of Best Hooper Solicitors (forming part of the advertised documentation) which 
considers recent planning caselaw. 

Relevantly, VCAT recently considered accrued rights under a planning permit in the decision 
of Ilex Holdings Pty Ltd v Port Phillip CC (Corrected) [2019] VCAT 2047 (27 March 2020) 
(‘the Ilex case’). In the Ilex case, the Tribunal considered the extent of accrued rights under a 
planning permit issued under the former South Melbourne Planning Scheme in 1993 for an 
illuminated panel promotion sign. The permit holder sought to amend the permit via Section 
72 of the Act to, among other things, change the format of the sign. Council opposed the 
amendment application on the basis that the change of format was a transformation of the 
proposal which was prohibited under the current controls applying to the land. The Tribunal 
found that a change in the format of the sign was an accrued right under the permit for the 
sign. 

The Ilex decision (heard by a legal member) provides that the following two step process is 
to be undertaken to determine the extent of any accrued right under a permit: 

1) Determine the scope of the permit; and  

2) Determine the scope of the right that has accrued under the permit. 

Applying the above to the existing permit, Permit P635/2015 allows a mixed-use 
development comprising dwellings (as of right use) and various other uses (requiring a 
permit). The endorsed plans show a proposal contained within a defined building envelope. 

It is considered that the scope of the accrued right under the Permit allows the uses 
specified in the permit (not at issue in this case as none of them are prohibited under the 
controls that apply) and with respect to height on the land within the GRZ, the accrued right 
is the height of the building envelope approved. 

In the Alkero case referred to above the Tribunal said the following (considered to be 
relevant here): 

51 ‘The extent of any accrued rights under a permit are limited only to the rights created by 
that permit. They do not extend to whatever was possible to be approved at the time the 
permit was granted. Accordingly, if the effect of a permit condition is that the 
development may only be lawfully constructed to a nominated height, then that height 
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defines the extent of the accrued right. The same reasoning applies to other parameters 
of development that may be set out in a planning scheme, such as setbacks, minimum 
garden areas etc. 

52 To the extent that the Tribunal’s decision in Caydon High Street Development Pty Ltd v 
Darebin CC suggests that it is not necessary to seek to limit the accrued right to the 
measure of maximum height depicted on the currently endorsed set of plans because it 
would have been possible to exceed this height at the time the permit was granted, we 
respectfully consider this aspect of the decision to be wrong. The nature of the accrued 
right must be determined by reference to the permit itself, not by what may have been 
lawfully approved at the time of the permit.  

53 In most cases, the accrued right will not be constrained to a precise height because a 
permit will usually require a development to be “generally in accordance with” specified 
plans. This means that the accrued right includes a right to develop to a height that is 
generally in accordance with the height shown on these plans, but not more than this. 
However, this right of “general accordance” arises under the permit and is part of the 
accrued right represented by the permit.’ 

For the above reasons, it is considered that the Council can consider a building height (and 
number of storeys) on the GRZ land that would otherwise be prohibited, provided there is no 
(or substantial) additional increase in the height. 
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Attachment 6 - Onsite amenity, accessibility and offsite amenity impacts 

On-site amenity 

Neither Clause 58 nor Clause 55 are relevant to the consideration of internal amenity, noting 
the original proposal was assessed against the former DSE Guidelines for Higher Density 
Housing. 

The Council’s urban design advice has touched on amenity considerations to the extent of 
observations about potential noise impacts from Bell Street, overshadowing of the eastern 
courtyard (discussed under landscaping) and the need for some solar shading for (north 
facing) Bell Street facades. Relevantly, while the north-facing orientation is advantageous for 
internal amenity, impacts associated with the large volumes of traffic carried by Bell Street 
present a significant challenge for amenity. The Bell Street facades do not incorporate solar 
shading for internal spaces (except from balconies above, to balconies and living spaces 
below, in some locations), or acoustic buffering to balconies such as ‘winter garden’ 
operable glass screens. This can be addressed by permit conditions.  

Council’s urban design advice does raise a level of concern about a reduced break between 
buildings, particularly to the extent of amenity impacts on Apartments 314B, 414B, 514B, 
614B, 714B and 811B. It is important to consider that despite these apartments having a 
southerly aspect and being within approximately 6.5m of the adjacent form, the width of the 
adjacent form is not significant. This generally allows angled views away from the adjacent 
building within the development, providing an acceptable outlook and avoiding a sense of 
enclosure. To improve this condition however, consideration could be given to permit 
conditions requiring secondary obscure glazing windows and treatment of the northern wall 
of Apartment 101C (and the apartments above), together with the addition of obscure glazed 
windows and different colours and materiality to this wall to improve the view/outlook from 
the northern apartments. Draft permit conditions have been framed accordingly. 

Provision of the communal facilities is supported. Given that the proposal contains 494 
dwellings, these communal facilities are appropriate and useful for residents, and their 
location along the Bell Street interface is an appropriate response to this condition. The 
spaces will contribute to activation of the streetscape environment through visible activities 
and limited public access, while avoiding direct residential interfaces to Bell Street. 

Despite that additional communal open space in the form of roof gardens are generally 
desirable additions, it is not considered necessary in this instance to require them, noting the 
acceptable provision of private and communal spaces across the development. 

Liveable Housing Guidelines 

The proposal complies with Council’s Liveable Housing Guidelines as demonstrated in the 
report prepared by Morris Goding Access Consulting and on the relevant floor plans.  

In addition to the designs of individual apartments that are compliant with Council’s 
guidelines, it is highlighted that the public/communal spaces are also fully accessible 
including carparking, pathways, entrances, café / retail spaces, and on-site resident facilities 
including the squash court, beauty salon, games arcade, art room and workshop, gym and 
pool. 

Any loss of the compliant apartments (as assessed against the guidelines) arising from the 
provision of additional commercial floor space as outlined in this report would need to be 
picked up elsewhere in the development to ensure the minimum 20% provision is achieved. 
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Off-site amenity impacts 

The following commentary addresses proposed changes to the buildings within Stage 2. 

Wind impacts 

Vipac Engineers & Scientists Ltd (VIPAC) was commissioned by the proponents to carry out 
a wind tunnel test to determine the likely pedestrian level wind conditions for the proposed 
development. VIPAC prepared a report setting out its findings and this report formed part of 
the application documentation. 

The results show the wind effects in ground level public areas adjacent to the development 
(as proposed). The wind modelling study investigated safety and comfort in ground level 
pedestrian access-ways adjacent to the proposed development. These areas were assessed 
against the recommended ‘walking criterion’ whilst the entrances of the proposed 
development were assessed against the ‘standing criterion’. 

The VIPAC report concludes that with the proposed design (without modification), the 
development fulfils the recommended criterion for standing at the main entrance areas. It 
also concludes that with the proposed design and recommended changes (as set out in the 
report): 

The development fulfils the recommended criterion for safety at all test locations. 

The development fulfils the recommended criterion for walking along Myrtle Street, 
Linden Avenue and Bell Street. 

The development fulfils the recommended walking criterion at high level terraces. 

In summary, the recommended changes involve the construction/installation of wind barriers 
of varied heights and materiality (porous and non-porous) in specified locations, across both 
stages of the development. The locations identified are within the title boundaries and are 
largely within areas set aside for landscaping purposes. 

It is considered that the full extent of the recommendations should be implemented and that 
the details of each structure should be shown on amended plans. This can be addressed by 
permit condition(s). 

Overshadowing 

The shadow diagrams (Plans TP50-TP55) show that the secluded private open spaces of 
the 4 existing dwellings to the south-east at 43 Linden Avenue are generally not further 
overshadowed at the September equinox (when compared with the endorsed scheme). 
There are however some exceptions as described below. 

Amendments have been made to the south-east facing terraces on Levels 03, 04, 05 to 
reduce the extent of overshadowing, with a marginal reduction in shadowing to most of these 
spaces at 12pm and 1pm (sunlight access to the SPOS of Unit 2 is reduced from 57.2% to 
56.6% at 12.00pm), with the 11am shadow largely unchanged for all but Unit 4 which has 
sunlight access reduced from 21.5% of its SPOS to 20% of its SPOS. The secluded private 
open spaces are already wholly in shadow at 9am and 10am and this would continue to be 
the case under the amended proposal, with longer shadows cast over the roofs of the 
dwellings and the common driveway. The diagrams show there are no shadowing impacts to 
43 Linden Avenue at 2pm, with the shadows likely to no longer affect this site at some stage 
between 1pm and 2pm. 



Item: 5.5 Attachment 6: 37-63 Bell Street, IVANHOE - Onsite amenity, accessibility and 
offsite amenity impacts

Ordinary Meeting of Council - 27 July 2020 Page 159 

The extent of overshadowing beyond 43 Linden Avenue is not particularly clear from the 
information provided, however an examination of the plans (including the impacts to 43 
Linden Avenue) would suggest that any additional shadow impacts for other nearby 
properties would be acceptable. 

Given there is no additional overshadowing of the adjoining areas of SPOS at 43 Linden 
Avenue other than marginal increases at 11am for Unit 4 and at 12.00pm for Unit 2, the 
proposed changes are considered acceptable.  

Overlooking 

The Linden Avenue interface is illustrated in three section diagrams on Plan TP34. These 
diagrams rely on the accepted 9m separation limitation for overlooking from ResCode 
(Clause 55.04-6, Standard B22) and demonstrate the following: 

Section 1.1 (east): 
o 1.7. high privacy screen (Ground Floor) and 1.4m high planter (Level 1) are 

required to prevent overlooking to neighbouring habitable room windows; 
o 1.1m high planters at Levels 2, 3 and 4 prevent direct downward views from 

balconies to the neighbouring properties; 
Section 1.2 (middle): 

o The Ground Floor balcony space (behind edge planter) is exactly 9m from a 
habitable room window opposite; 

o Other levels are well above 9m from habitable room windows; 
Section 1.3: 

o The balcony spaces (behind edge planters) are more than 9m from habitable 
room windows opposite; 

o A 1.4m high planter is required at Level 1 

All potential overlooking opportunities are managed from the lower levels of the building to 
ensure that no unreasonable overlooking occurs to the properties located to the south east 
of the site. This is achieved through a combination of overlooking devices and extensive 
setbacks at the upper levels of the building.  

A consequence of the screening for some of the south-facing balcony spaces (and internal 
spaces, by extension) is that they are significantly compromised in terms of amenity because 
of the need for high privacy screens or planters, coupled with narrow balcony depths, such 
as in Section 1.1: Ground Level and Level 1; and Section 1.3: Level 1.  

Windows opposite will be visible to occupants beyond 9 metres, however this is a generally 
accepted minimum offset distance for overlooking. However, when high privacy screens or 
planters are required to further restrict outlook form balconies, this requires modification. 
Because these are south-facing balconies with little or no solar access, they should not be 
further enclosed by high edge screens. This can be addressed by permit condition. 





Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 161 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 162 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 163 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 164 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 165 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 166 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 167 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 168 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 169 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 170 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 171 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 172 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 173 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 174 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 175 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 176 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 177 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 178 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 179 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 180 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 181 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 182 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 183 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 184 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 185 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 186 



Item: 5.6 Attachment 1: Amended Plans Lodged Post Notification

Ordinary Meeting of Council - 27 July 2020 Page 187 





Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 189 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 190 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 191 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 192 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 193 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 194 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 195 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 196 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 197 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 198 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 199 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 200 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 201 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 202 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 203 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 204 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 205 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 206 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 207 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 208 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 209 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 210 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 211 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 212 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 213 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 214 



Item: 5.6 Attachment 2: Advertised Plans

Ordinary Meeting of Council - 27 July 2020 Page 215 





Item: 5.6 Attachment 3: Technical Consideration

Ordinary Meeting of Council - 27 July 2020 Page 217 

ATTACHMENT 3 – TECHNICAL CONSIDERATION 

Design and 

Development 

Overlay (Clause 

43.02) 

The site is located within the Ivanhoe Structure Plan Area where future character is 
guided by DDO12: 

Height 

 For a sloping site such as this, DDO12 seeks 8.5m generally and 10m where 
Table 1 Design Outcomes are integrated. 

 The development is 3 storeys, with a maximum height of 10.9m. This is 
slightly higher than the 10m envisaged for such a sloping site. The building is 
generally 9m-9.8m, with the maximum height is attributed to the parapet 
section of the building. Further, the height satisfies the 12m envisaged for 
sloping sites in the General Residential Zone. 

 The building height is considered reasonable within the context of the 
approved 6-storey development to the east. 

 The second storey built form is significantly reduced from lower levels with 
entire upper level perimeter dedicated to balcony SPOS.   

Built form 

 DDO12 suggests a maximum site coverage of up to 75% for larger sites more 
than 700msqm. The proposed 77% site coverage exceeds this considered 
reasonable in the context of the adjoining Ivanhoe Activity Centre and the 
large scale development to the immediate east. 

 The development provides a high level of articulation along all elevations and 
the front setback. This is achieved through variations in setbacks and 
materials, inclusion of balconies at all levels and use of  architectural framing. 
The use of red facebrick and grey colour tones assist to soften the form and is 
consistent with the streetscape.   

 One vehicle access is provided, leading to basement car parking for all 
dwellings which is considered acceptable.  

Front setback  

 The development provides a minimum front setback of 6m toward the eastern 
boundary and 10.5m toward the western boundary, extending further at upper 
levels. The terrace/entry maintain a minimum frontage of 4.9 to 6m. 

Rear Setback 

 Rear setbacks exceed ResCode requirements and provides 4 – 6m garden 
area at lower levels and increasing to 9m at the top level. This is a variation to 
DDO12 requirements which requires 6, 9 and 12m respectively.  

 Despite the variation the proposed rear setbacks will be able to accommodate 
reasonable opportunity for planting of canopy trees with a deep root planting 
zone of 80m2 in the southern rear setback. 

Side setback 

 Generally, complies with B17, except west side setbacks include only a minor 
parapet intrusion. The eastern setbacks include minor intrusions of a balcony 
wall and parapet.  Refer to additional discussion below. 
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Building elevations 

 The development provides a high level of articulation along all elevations and 
the front setback. This is achieved through variations in setbacks and 
materials, inclusion of balconies at all levels and use of architectural framing. 
The use of red face brick and grey colour tones assist to soften the form and is 
consistent with the streetscape.   

Vehicle access  

 Vehicle access is proposed via 6.1m wide concrete crossing to Waverley 
Avenue.  The use of a shared, vehicle access point is consistent with Council’s 
Residential Vehicle Crossing Policy. 

 All parking spaces are provided in the basement garage with individual 
stairway and lift access to each dwelling.  

Landscaping 

 The development proposes removal of all vegetation which is supported by 
Council. 

 The landscaping plan includes 22 medium sized evergreen trees. The 
frontage is defined by two Eucaluptus scoparia ‘White Gum’ trees with a 
mature height of 10m. The rear setback is planted with four Tristaniopsis 
laurina ‘Kanooka’ trees with mature height of 8m.  

 The proposal also includes a number of deciduous narrow evergreen trees in 
east and west setbacks and associated ground covers.  

Heritage – abutting sites 

 DDO12 requires that a new building on a site abutting a HO should have 
similar front and side setbacks to the contributory building. The dwelling to the 
west of the subject site at 5 Waverley Avenue is of local architectural 
significance as a two-storey interwar bungalow (HO117). To the rear of the 
subject site at 8 Rocke Street is of historical significance and includes one of 
the oldest houses in the municipality (HO52).  

 Given the proximity to Heritage building the application was by reviewed by 
Council’s Heritage advisor. The recommendation is detailed in the ‘Heritage 
Referral Response’ section of this report. In response to these comments the 
applicant provided eth following changes; 

o Light stone façade changed to red face brickwork 

o Dark horizontal metal louvres added to first and ground floor balconies  

o Stone look fence replaced with 1.68m high brick and pier fence in the front 
setback to transition from the commercial looking building on the corner 
and the heritage residential building to the other side 
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Original advertised plan above 

Updated substituted plans  

Tree planting  The DDO12 requires one medium to large tree should be provided for every 
400sqm of site area. The site area generates a requirement of four trees. The 
proposed layout appears to exceed the minimum tree planting requirements 
specified in DDO12. 

 The landscaping plan includes 22 small - medium sized evergreen trees. The 
frontage is defined by two Eucaluptus scoparia ‘White Gum’ trees with a mature 
height of 10m. The rear setback is planted with four Tristaniopsis laurina 
‘Kanooka’ trees with mature height of 8m. The proposal also includes a number 
of deciduous narrow evergreen trees in east and west setbacks and associated 
ground covers. 

 The landscape plan was referred to landscaped architect who provided 
recommendation to ground cover species and suggested increase in side 
setback and reduction in side planting. The tree species will form part of permit 
conditions. 

Impact on trees 

Tree removal 

 No High Retention value trees are proposed for removal. All vegetation 
proposed for removal is considered appropriate and is supported with the 
majority being of low retention value (except Tree #4 in the front setback which 
could be considered as having medium retention value) 

 Council’s arborist has also advised that the proposal would have no detriment 
to neighbouring vegetation subject to the implementation of standard tree 
protection conditions. 

 Tree protection conditions for neighbouring Trees #26, #27 & #28 will be 
applied to the permit. 
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Urban Context 
 The proposal comprises of 10 reasonably sized townhouses and apartments. 

Each containing 2 - 4 bedrooms. 
 Dwellings 1 and 2 (ground floor) have a direct interface with the street, however 

all other access is from the western pedestrian pathway and via basement.  All 
front dwellings are provided with large window openings, and the desired 
activation of the street is achieved in this instance. 

Internal Amenity Secluded Private Open Space 

 The SPOS of Units 3-6 at ground level has been increased to 20m².  In 
combination with balconies at the upper levels, this is considered to provide a 
reasonable level of outdoor amenity to residents of these dwellings. 

Access to Daylight 

 The kitchen/living area of Unit 8 has been reduced in depth so that it meets 
Standard B47.  A window has also been introduced to the west elevation to 
give the room dual aspect. 

 While no change has been made to the windows for Bedroom 4 in Units 3-6, it 
is acknowledged that they will meet minimum standards for access to daylight. 

Parking Location 

 Parking is situated in a manner convenient to each dwelling with individual 
access from basement parking to each dwelling. 

 There are no views of parking from any dwelling.  

 The specific design of the basement car parking area and accessways has 
been assessed by Councils Traffic Engineering Section who do not raise any 
concerns.  

Access 

 Vehicle access is proposed via 6.1m wide concrete crossing to Waverley 
Avenue.  The use of a shared, vehicle access point is consistent with Council’s 
Residential Vehicle Crossing Policy. 

 All parking spaces are provided in the basement garage with individual 
stairway and lift access to each dwelling.  

 The driveway finish can be managed by condition. 

Entry 

 Whilst the proposal is an apartment development, the pedestrian entry is 

visible and clearly identifiable from the street.  It is also sheltered and provides 

a transition space around the entry from the pathway. 

External Amenity 

Impacts 

Side and Rear Setbacks 

 There is a minor encroachment in the side setback from eaves and balcony 
walls to the east and west as shown below. It is also noted the rear setbacks 
do not satisfy the DDO12 requirements.  

 The building envelope is considered to provide an appropriate transition in 
scale from the six storey mixed use development to the eats and heritage 
dwelling to the west.  The site is also located in an area envisioned for medium 
density development. 
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Walls on Boundaries 

 There are two walls proposed along the eastern boundary. 

 They take up a total of 10.42m of the eastern boundary well within the B18 
required standard. 

 Town house 7 kitchen maintains an average wall height of 3.5m. Apartment 7 
living room maintains a max height of 3.48m. A variation is required from the 
standard with the wall height in excess of an average 3.2m.  

 The boundary walls are positioned opposite a ground floor landscaping and 
outdoor seating area associated with an approved development currently 
under construction at 19 – 33 Upper Heidelberg Road. Given the commercial 
interface and slope of the site this variation is considered acceptable. 

North Facing Windows 

 There are no north facing windows within 3 metres of the common boundary.  

Overshadowing 

 The Shadow Diagrams indicate that there will be no significant shade impacts 
to any adjoining areas. The majority of shadowing is contained within the site 
and overlaps existing neighbouring overshadowing namely apartment complex 
proposed to the east of the site.  

Overlooking 
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 Upper level balconies and windows have been treated in accordance with the 
Standard where overlooking within 9 metres of neighbouring secluded private 
open space may occur.  

 Proposed boundary fencing is appropriate. 

Internal views 

 Windows have been placed to avoid internal overlooking within the 
development and screening, where required is also proposed to particular 
windows to prevent internal overlooking. 

Noise 
 The proposal is unlikely to give rise to noise levels above that usual to a 

residential property. 

 The provision of parking within a basement level also reduces vehicle noise to 
neighbouring properties. 

Detailed Design  Site services 

 The location of other services including bin storage, rainwater tanks have been 
adequately demonstrated on the plans. 

 Meter boxes and mail boxes have not been indicated on plans.  

 6m3 storage units are allocated to each dwelling and located near each car 
space. 

 The location of air conditioners for most dwellings has been indicated on the 
plans.  

 Condition will require a/c units, meter and mail boxes to be shown on plans.  

Waste 

 The applicant has consulted with Council’s waste management coordinator 
and it was advised that the most appropriate waste solution was to ensure that 
waste collection from the site was conducted via a private service that will 
occur on the subject site and within the basement.  The applicant must 
demonstrate that a small waste vehicle will enter and exit the site in a forward 
gear and collect waste within the basement.   

Car Parking The proposal consists of 6 - three or more bedroom apartment dwellings and 4 - 

three or more bedroom townhouse dwellings. Accordingly, the townhouses 

generate a requirement for 20 car parking spaces which have been provided in the 

basement car park - 2 spaces for dwellings with 3-bedrooms and more, with 

Apartment 8 providing one extra car space than required. 

The specific design of the basement car parking area and accessways has been 

assessed by Councils Traffic Engineering Section who do not raise any concerns.  

As the site is located within the PPTN, no visitor parking space is required. 

ESD 

& Cl. 53.18 

(WSUD) 

The proposed development achieves a Best Practice BESS score of 66% with a 

pass mark in each of the four mandatory categories (Water, Stormwater, Energy 

and IEQ). Therefore, subject to a condition of permit for all sustainable design 

features indicated in the submitted Sustainable Design Assessment (SDA) to be 

shown/notated on the development plans, the proposal is considered to provide an 

appropriate outcome with regards to this Clause. 
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Livability Apartment 7 and 8 are generally consistent with the Liveable Housing Design 

Guidelines.  
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